
AGREEMENT BETWEEN

COLORADO WATERRESOURCES AND POWER DEVELOPMENT AUTHORITY
AND

ANIMAS LA PLATA WATER CONSERVANCY DISTRICT

THIS AGREEMENT is made and entered into by and between the Colorado Water

Resources and Power Development Authority CWRPDA and the Animas La Plata Water

Conservcy District ALPD

RECITALS

WHEREAS The Act ofCongress approved April Stat authorized the planning and investigation of

the AnimasLa Plata Project asa participating project of the Colorado River Storage Project

subsequently the construction operation and maintenanceofthe Animas La Plata

Proj ect was authorized byTitle Vofthe Colorado River BasinProj ect Actof September Stat the

AnimasLa Plata Project as so originally authorized is hereina er called the Original ALPProject and

WHEREAS the United States the Stateof Colorado

the Ute Mountain Ute Indian Triberthe Southern Ute Indian Tribe theCWRPDA

the ALPD theNew Mexico Interstate Stream Commission the Southwestern Water Conservation Districtthe San

Juan Water Commission and Montezuma County Colorado entered intoanAgreement

in Principle concerning the Colorado Ute Indian Water Rights Settlement and Binding

Agreement for Animas La Plata Project Cost Sharing the Cost Sharing Agreement on

June which related to the construction ofthe Original ALP Project and WHEREAS the Cost

Sharing Agreement provided for the establishmentof an

escrow account upon the occurrenceofcertain conditions precedent tobe funded

by the CWRPDA and drawn uponbytheSecretary of Interior todefray a

portionof the construction costs of certain facilitiesofthe Original ALP Proj ectin fulfillment

ofthe StateofColorados obligations under the Cost Sharing Agreement and WHEREAS on November the United

States and the CWRPDA entered intoan Agreement

and Instructions for Administering Escrow Account and theUnited Statesthe CWRPDA and the

Colorado State Treasurer entered intoanEscrow Agreement collectively theEscrow Agreements

both agreements relatingtothe Escrow Account for theStateof Colorado s

costsharing participation inthe Original ALP Project and WHEREAS pursuant to the

Escrow Agreements the CWRPDApaid from its own uncommitted funds the

sum of into escrow withthe Colorado State Treasurer under the terms

ofthe Escrow Agreements in order tofulfill the State ofColorado obligations pursuanttothe

Cost Sharing Agreement the ALP Escrow and



WHEREAS as a result of investment returns and interest the amount on deposit in the
ALP Escrow has increased to and WHEREAS the construction

ofthe Original ALP Project hasnot occurred in the manner contemplated by the

CostSharing Agreement and the Escrow Agreements and WHEREAS theUnited States

has investigated planned and proposestoconstruct a modified AnimasLaPlata

Project for the storage diversion salvage and distribution ofthe watersofthe Animas
River the New ALP Project which New ALP Project has among its authorized purposes the furnishing
ofwater for municipal industrial domestic and other beneficial purposes The water

rights settlement purposes ofthe Original ALP Project were authorized by the Colorado

Ute Indian Water Rights Settlement Actofpublic Lawand have been amended for the

New ALP Project bytheColorado Ute Settlement Act Amendments of the Amendments Public Law and
WHEREAS The New ALP Projectis authorized under the Amendments and

will consist ofthe constructiOll ofa reservoir pumping plant inletconduit and
appurtenant facilities with sufficient capacity to divert andstore water from the Animas River
foran average annual depletion ofacre feet ofwater tobe used fora municipal
and industrial water supply and WHEREAS theAmendments eliminated the requirement for cost sharing in the construction of the

Animas La Plata Projectbythe State of Colorado and WHEREAS the
Amendments eliminated the construction of irrigation features of the Original ALP Project for

Indian and non Indian interests intheLaPlata River drainage
and WHEREAS the Amendments provide for the construction oftheNew ALP Project and providefor an

allocation to ALPDofa portion of theProject Water made available
asa result of the New ALP Project or from throughor bymeans ofProject Works consisting of

water provided by direct diversion and releases from Project storage such allocation being equaltoacre feet
ofmunicipal and industrial depletions such allocation being herein called the ALPDDepletion Allocation
conditioned however upon payment of thenontribal water capital obligation for theNew ALP Project attributable

tosuchALPD Depletion Allocation and WHEREAS thepartiestothe

Cost Sharing Agreement including the CWRPDA andALPD have agreed uponan amendment thereto

which replaces the Cost Sharing Agreement releases Colorado from any cost sharing
obligation for the New ALP Project excepttotheextent of the ALPD Depletion
Allocation Funding Agreement and Repayment Contract described below and provides for certain matters relating
to the New ALP Project and such amendmentisentitled theAmended and
Restated Agreement in Principle Concerning the Colorado Ute Indian Water Rights Settlement and Binding Agreement

forAnimas La Plata Cost Sharing theNew Cost Sharing Agreement and

WHEREAS the CWRPDA isauthorized byCRSetseqCRS
and by Resolution of theGeneral Assembly

ofthe Stateof Colorado Senate Joint Resolution



Session Laws to consider financingor participatingin the financing of theAnimas La Plata Project
including contracting withany personor governmental agency for the construction and
or the sale ofthe output of theAnimas La Plata Project and WHEREAS

the ALPD has requested that the CWRPDA fund the payment of the nontribal
water capital obligationof theNew ALP Project attributabletothe ALPD Depletion Allocation
and the CWRPDA iswilling to do so upon certain terms and conditions including the
assignment from the ALPD to the CWRPDAofthe ALPDs interest in the ALPD Depletion Allocation
and the executionof agreementswith the United States Departmentof the Interior Bureau
ofReclamationBOR acceptable to the CWRPDA amendingthe Escrow Agreements and
providingforthe up front payment bythe CWRPDAtothe BOR of the share of the nontribal water
capital obligation for the New ALP Project allocatedto the ALPD Depletion Allocation and
WHEREAS

the CWRPDA hasnegotiated with the BOR and will execute and enter into contemporaneously
herewith amendments tothe Escrow Agreements anda Funding Agreementand
Repayment Contract between theUnited States and the CWRPDA the ALPD Depletion Allocation
Funding Contract which providesforup front p aymentby the CWRPDA tothe BOR
for acquisitionof theALPD Depletion Allocation including the obligationto pay at the completion
of the constructionofthe New ALP Projectif necessarya pro rata shareof any unforeseen
and reasonable expenses incurred over and above those contemplatedill the up front payment
agreement and WHEREAS

the ALPD and the CWRPDA desire to establish an escrow for potential financial
assistancebythe CWRPDA fora reasonable period oftimefor possible planning and construction

ofnew water storage andorwater supply projects inthe La Plata River basin that would
bebeneficialto existing and future non Indian interests in that basin AGREEMENT

For

and in considerationofthemutual promises and agreements herein the ALPD and CWRPDA
do therefore hereby covenant agree promise and acknowledgeto each other as follows

Article

ALP Depletion Allocation Assignmentto

CWRPDA The ALPD hereby assigns transfers and sets over tothe CWRPDA all its

right title and interest in and tothe ALPD Depletion Allocation andall interestsit may have
pursuant to the Amendments relating to the ALPD Depletion Allocation without reservation or condition
but subjecttothe further provisions terms and conditions ofthis Agreement The
ALPD agrees thatit

shall participate in the Project Coordination Committees established bythe United States forthe
Project and will cooperate with the Authority s representative on those committees In addition

the ALPDwill assume onrequest



any obligation ofthe Authority pursuant to the ALPD Depletion Allocation Funding Contract to
defend the Project water rights or Project water supply

Cost Sharing Agreement Contemporaneously withtheexecution ofthis Agreement ALPD
and CWRPDA will execute the New Cost Sharing Agreement provided thatall other
parties tothe Cost Sharing Agreement have executed either the New Cost Sharing Agreement ora
similar agreement or agreements acceptable to CWRPDA Escrow and

Funding

AgreementsContemporaneously with theexecutionof this Agreement CWRPDA will execut the
ALPD Depletion Allocation Funding Contract with theBORandwillexecute amendments
to the Escrow Agreements acceptable to the CWRPDAtheAmended Escrow Agreements that will
include amongother provisions agreementsiforthedeposit into or retention
in the ALP Escrowofthe amount determined bythe CWRPDA andBOR to be necessary for
payment in fullofthe nontribal water capital obligation forthe ALPD Depletion Allocation prior to initiation
of construction estimated tobe approximatelythe Remaining Escrow Funds and
ii the release and repaymenttothe CWRPDA of all funds then heldin the Escrow

under the Escrow Agreements other than the Remaining Escrow Funds estimated tobe approximately Ifrequested or

requiredbythe BOR the ALPD shall also execute such ALPD Depletion Allocation

Funding Contract to acknowledge the assignment described in paragraph above ALPD hereby acknowledges that
except assetforthinParagraph belowithas no legal equitable or
moral claim or interest in thefunds released and repaid to the CWRPDA from the ALP Escrow

under the Escrow Agreements Option The CWRPDA hereby grants to the ALPD anexclusive option the Option
topurchase from the

CWRPDAfor the Option Purchase Price set forth below all of the remaining portion

of the ALPD Depletion Allocation ownedby the CWRPDAatthe time ofexercise of such
option andall right title and interestofthe CWRPDA in and to the ALPD Depletion
Allocation Funding Contract the Amended Escrow Agreements the New Cost Sharing Agreement and any other related agreements The
optionissubjecttoany earlier sale allocation or lease of
anyof the ALPD Depletion Allocation prior to the exercise of such option The option

shall terminate absolutely upon the earlierto occurofthe completion of construction ofthe New ALP

Projector the th anniversary ofthedateofexecution hereofby the CWRPDA rThe

option shallbeexercisedby written notice of exercise from ALPDto CWRPDA Approval of the

purchasebyALPDby

the

BORshall be a condition precedent to closing which shall occur days after exercise of the

option oron the nextbusiness day thereafter At the closing ALPD shall payincash

the Option Purchase Price and shall assume and agree to perform and pay all remaining obligations of
CWRPDA under the ALPD Depletion Allocation Funding Contract the New Cost Sharing Agreement the Amended Escrow

Agreements and any other related agreements and theCWRPDA shallberelieved and dischargedof
anyandall further liability or obligations under such agreements The
CWRPDA will assign toALPD without recourse the ALPD Depletion Allocation Funding Contract

the



New Cost Sharing Agreement the Amended Escrow Agreements and any other related
agreements except that CWRPDA shall reserve and ALPD shall assign ifappropriate to
CWRPDA all right to receive under such agreements i credits orpayments from the BOR
relating to the construction ofthe New ALP Project and ii all funds ifany remaining in the
ALP Escrow at termination of such escrow that are not otherwise payable to the BOR

r

TheOption Purchase Price shallbea sum equal to the Purchase Option Percentage ashereinbelow
defined of thesum ofithe Remaining Escrow Funds plusiiany additional funds
that have been paid or provided by the CWRPDA asofthe time ofthe exercise of the
option under the ALPD Depletion Allocation Funding Contractor otherwise forapro rata share

of any expenses incurred in the completion of constructionof theNew ALP Project iiibut
less all funds previously paid totheCWRPDA pursuant to contracts concerning the ALPD Depletion
Allocation between theCWRPDA and other persons or entities The Purchase Option Percentage
isathe amount in acre feetof the ALPD Depletion Allocation ownedbyCWRPDA
and not sold leased or otherwise disposed ofor under firm contract for saleor lease
or other disposition asofthe time ofthe exercise ofthe optionb dividedby c with the

result multiplied by Marketing Agreement The CWRPDA and ALPD

will negotiate ingood faith and with due diligenceto enter intoa
written agreement within one year from the dateofexecutionofthis Agreement byCWRPDA or such
later deadline as determined inwriting by the parties hereto for theappointment of ALPD as

the CWRPDA s exclusive agent tomarket the ALPD Depletion Allocation forsale lease or other
disposition the Marketing Agreement The initial term ofthe Marketing Agreement shall be
for years from the executionof this agreement by CWRPDA with successive automatic renewals forfive
year terms unless either party hasnotified the other in writing prior to
theendofthe initial or applicable renewal term of its election to terminate the agreement asof
the end of the current term The Marketing Agreement shall provide for the marketingofthe ALPD Depletion
Allocation upon such price limitations and other terms and conditionsasmay beset
forth in such agreement Inthe Marketing Agreement the CWRPDA will reserve the right and option

tomarket the ALPD Depletion Allocation if ALPD isunable or unwilling or despite

diligentand good faith efforts fails to market and disposeof the ALPD Depletion Allocation
upon the price limitations and other terms and conditionsset forth in the Marketing Agreement
The Marketing Agreement shall be submitted by the partiesto BOR forreview
and comment prior to executionIf despite negotiations in good faith andwith due diligence within such
I year period or any later agreed upon deadline the CWRPDA and ALPD do not reach agreement
upon and execute such Marketing Agreement or the BOR expresses its disapproval ofthe
Marketing Agreement inwriting then the provisionsof this paragraph shallcease and

terminate Further Agreements The ALPDand the CWRPDA agree that they will

cooperate in thenegotiation and execution ofany further agreements necessary or required
to implement the provisions ofthis Article



Article Financial Assistance for Future Projects The

ALPD and the CWRPDA acknowledgethepotential for financial assistance bythe CWRPDA and other governmental entities including the ALPD the Southwestern Water ConservationDistrictand the Colorado Water Conservation Board in planning and constructionofnew water storage andorwater supply projects in the La Plata River basin that would be beneficialto those existing and future non Indian interestsinthe La Plata River basin that would havebenefitted from the irrigation features plannedfor construction insuch basin under the OriginalALP Project Financial

Assistance Escrow Tothatend the ALPD and the CWRPDA will negotiateingoodfaith and with due diligence to enter intoa written escrow agreement within one year from thedate ofexecution of this agreement by CWRPDAor such later deadline as determinedinwritingbythe parties hereto by whichof CWRPDA funds to be released from theALPEscrow pursuant tothe Amended Escrow Agreements willbe placed inaFuture Project Escrow for the purposes setforth inthis Article the Future Project Escrow Agreement The Future Project Escrow Agreement shall provideas follows Amount Escrowed The initial sum available shall be

This sum and theresulting Future Project Escrow shallbe reduced by the cumulativeamount of fundsiappropriated or requiredby any future Colorado statute tobe paid withoutnecessity of CWRPDA consent from available CWRPDA funds exclusive ofdrinking water revolving fundand waterpollution control revolving fund programs to the Colorado general fundoranystate special fundor state accountor to any other Colorado agency authority or politicalsubdivision or iiexpended in the future by the CWRPDA for any study within theLa Plata River basin or iiiexpended in thefuture by the CWRPDA for or to provide financial assistanceto any project as defined by CRS as it may hereafter be amended within theboundaries ofthe ALPD exclusive offinancial assistance provided out of the CWRPDA sdrinking water revolving fund or water pollutioncontrol revolving fund programsAtthe beginning ofeach calendar year the increasein escrowed funds onan accrual basis resulting from investment ofthe escrowed fundsthat exceeds of the amount in the Future Project Escrow as of theendofthe preceding calendar year shall be released from theFuture Project Escrow and transferred to the CWRPDA free ofthe escrow and irrespective ofany draw down or payoutof funds from the Future ProjectEscrow for the purposes of the escrow Use for ProjectsFinancial Assistance shall beprovided from fundsin the Future Project Escrow only upon Resolutionof

the Board of Directors ofthe CWRPDA specifying the specific project for which assistanceshall be provided the total amountof escrowed funds dedicated tosuch financial assistance andthe means which may include loans grantsor other meansof assistance by which the financialassistance willbe provided and theterms conditions and limitations upon such assistanceallof which shall be determined bythe Board ofDirectors oftheCWRPDA within its solediscretion Inigation projects should be given precedence



No ALPDClaim The ALPD shall acknowledge and covenant that ithasno legal
equitable or moral claim or interest in the funds in the Future Project Escrow untiland unless and
only to the extent that the Boardof Directors ofthe CWRPDA adopts Resolutions dedicating escrowed
fundsto financial assistance for specific projects Investment and Reporting

The CWRPDAalone will direct the investmentsofthe funds in the
Future Projects Escrow It will provide anAnnual Report to the ALPD concerning the Future Projects Escrow
detailing the funds remaininginthe escrow and the financial assistance provided from the escrow
Terminationofthe Future Projects Escrow

The Future Projects Escrow shall terminate andbe closed on September orearlier

upon dissolution or consolidation of ALPD and all funds thenin the Future Projects Escrow
shallbe released from escrow and transferred to the CWRPDA freeofthe escrow except that funds
in the Future Projects Escrow that were previously dedicated pursuant to resolutions of the CWRPDA Board
ofDirectorsto financial assistance for projects and are reasonably anticipated tobe needed

tocomplete the projects for which theywere dedicated shall remain in the Future

Projects Escrow until such timeas the project is completed or the escrowed funds dedicated thereto
have been exhausted Article General Notices Whenever anynotice demandor request isrequired

or provided for

under this Agreement suchnotice demand or request shall be provided inwriting or by
facsimileto the following addresses or such other addresses asmay be designated bya party

by notice Notice shall be deemed received when personally deliveredorwhen transmitted by facsimile or three
days after having been depositedina USPostal Service depository to be

sent by certified mail return receipt by addressee requested with all required postage prepaid or one business day
after having been sent byovernight courier To the CWRPDA Colorado Water Resources and Power

Development Authority Logan Street Suite Denver Colorado Telephone

Facsimile Copy to MaryMead Hammond Esq Carlson Hammond Paddock
LLC Lincoln Street Suite Denver

Colorado Telephone Facsimile



I To the ALPD Animas La Plata Water Conservancy District
and Southwestern Colorado Water Conservation District

P O Box Durango

Colorado Telephone Facsimile

Copy to Frank E
Maynes Esq Maynes Bradford

Shipps Sheftel The West Building Suite
East ndAvenue Durango
Colorado Telephone Facsimile Authorization The
individuals executing this Agreement

on behalf of

their respective entities are

authorized by those entities

to execute this Agreement andby their signature certify that all steps
oractions required toensure such authorizations have been taken Inducements The execution of
this Agreement by the parties has notbeen induced by any representations statements warranties or

agreement other than those expressed in this Agreement Entire Agreement This Agreement embodies theentire
understanding ofthe parties as tothesubject matter hereofand there are
no

furtheror other agreements or understandings writtenor oralineffect between
the parties relating to its subject matter unless expressly referred to in this Agreement Amendment Modification

of this Agreement by the parties may be made only by a writingduly authorized

and executed by the CWRPDA and

ALPD Recording This Agreement shall be recordedat the office ofthe La Plata County Clerkand

Recorder No Waiver No term or conditionofthis Agreement

shall be deemed tohave been waived nor shall there be an estoppel against the enforcement
ofany

provision of this Agreement except by asigned written instrumentof the party charged with such waiver
or estoppel No such written waiver shallbe deemedacontinuing waiver unless specifically statedin
its terms Each such waiver shall operate only asto the specific term or condition waived and
shall not constitute awaiver of such term or condition for the future or as
toany act other than that specifically waived Assignment Neither party may assign this Agreement or the rights

benefits burdens or obligations hereundertoany other person or entity unless such assignment isofthe entiretyof

this Agreement and ismade with the prior written approval of the other party
whose approval may be granted or withheld by such party inits sole and absolute discretion Any
assignee under an



assignment approved byboth parties shall assume in writing all obligations and burdens imposed
pursuant to this Agreement upon the assigning party Any purported assignment not approved in
advance in writing by the non assigning party shall be void

No Merger The rights and obligations ofthe parties hereunder shallnotbe merged into any
deeds ofconveyance and remain fully enforceable until such time as any and all terms and conditions of
this Agreement are completely fulfilled Third Party

Beneficiaries There areno third party beneficiaries of this Agreementandthe parties hereto
state and agree that they donot intend that any other person or entity shall have any interest in
or rightsor duties under this Agreement ALPD Dissolution IfALPD

shall be dissolvedor shallbe consolidated into any other governmental entity thenthis Agreement
andanyescrow agreement entered into pursuant toParagraph above shall terminate effective on
the date of such dissolutionor consolidation Counterparts This Agreement may be executed incounterparts

and all counterparts so executed shall constitute one agreement binding on both parties
notwithstanding that both parties arenotsignatories to the originalorthe same
counterpart Controlling Law This Agreement shall be governed under and controlled

pursuant to the laws ofthe State of Colorado Effective Date This
Agreement shall be effective only when signed byboth

parties hereto and shall become binding and effective when signed by the last party

to execute this Agreement THE ANIMAS LAPLATA WATER CONSERVANCY DISTRlCT President Date ATTEST ByaG

t

IJd Secretary Date



ATTEST

By t u fuv ItJ s

tSecretary Date r

THE

COLORADO WATER RESOURCES ANDPOWER
DEVELOPMENT AUTHORITY APPROVED

AS TO FORM By

David
W Robbins Esq Eighteenth
Street Suite Denver CO Telephone

Attorney for the Animas

La Plata Water Conservancy

District CARLSON HAMMOND PADDOCK LLC BY Mary Mead
ammond

Esq Lincom Street Suite

Denver
Colorado Telephone Attorney for
the Colorado Water Resources and

Power Development Authority


